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161. The General Assembly manipulated Senate District 39 to be favorable to 

Republicans.  Despite the enormous Democratic wave in Mecklenburg County in 2018—with 

Democrats winning every county-wide election by huge margins and sweeping the Mecklenburg 

County Board of Commissioners races—Republicans managed to hold onto Senate District 39. 

Senate Districts 48 and 49 

162. Senate Districts 48 and 49 are within a county cluster of Transylvania, Henderson, 

and Buncombe Counties. 

Senate District 41     
Latta Plantation Nature Preserve 



 56 

 

163. The General Assembly packed Democratic voters in and around Asheville into 

Senate District 49.  This packing ensured that Senate District 48 would elect a Republican.   

3. The 2017 Plans Achieved Their Goal in the 2018 Election 

164. The 2017 Plans’ cracking and packing of Democratic voters worked with 

remarkable success in the 2018 elections.  While the Democratic wave did flip some seats, it 

could not overcome plans that were designed to guarantee Republicans majorities. 

165. In the 2018 House elections, Democratic candidates won 51.1% of the two-party 

statewide vote, but won only 54 of 120 seats (45%).3   

166. In the 2018 Senate elections, Democratic candidates won 50.4% of the two-party 

statewide vote, but won only 21 of 50 seats (42%). 

                                                
3 These statistics are based on the results posted on the North Carolina Board of Election’s 
website as of November 12, 2018. 



 57 

I.  The Partisan Gerrymandering of the 2017 Plans Causes Plaintiffs and Other 
Democratic Voters To Be Entirely Shut Out of the Political Process  

167. The effects of the gerrymander go beyond election results.  In today’s state 

legislatures—and particularly in North Carolina—Republican representatives are simply not 

responsive to the views and interests of Democratic voters.  Regardless of whether 

gerrymandering has caused this increased partisanship, such extreme partisanship magnifies the 

effects of partisan gerrymandering.  When Democratic voters lose the ability to elect 

representatives of their party as a result of partisan gerrymandering, those voters lose not only 

electoral power, but also the ability to influence legislative outcomes—because Republican 

representatives pay no heed to these voters’ views and interests once in office. 

168. There is substantial evidence documenting the increasing polarization of state 

legislatures, including ideological scores assigned to every state legislator in the country by 

political scientists Drs. Nolan McCarty and Boris Shor.  The chart below depicts the ideological 

distribution of state legislators nationwide in 1996 and in 2016.  Red reflects Republican 

legislators and blue reflects Democratic legislators, with negative scores on the left of the x-axis 

indicating a more liberal ideology and positive scores on the right on the x-axis indicating a more 

conservative ideology.4  The chart shows that today there are barely any state legislators across 

the country who overlap ideologically—i.e., barely any Democratic and Republican legislators 

who overlap in ideological score—and far less than in 1996.  Instead, legislators from the parties 

have grown farther apart, and Republicans legislators in particular have become much more  

homogenous in ideology, coalescing around an ideological score of +1. 

                                                
4 See State Polarization, 1996-2016, https://americanlegislatures.com/2017/07/20/state-
polarization-1996-2016/. 
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169. The North  Carolina General Assembly is no exception to this trend.  Political 

scientists McCarty and Shor have developed ideological scores for every state legislator in the 

country based on each legislator’s roll call voting behavior.  These ideological scores range from 

negative -3 to +3, with negative scores indicating more liberal ideological and positive scores a 

more conservative one.  The below chart shows the gap between the average ideological scores 

of Republicans and Democrats in the North Carolina General Assembly.  It shows that gap has 

grown dramatically—increasing by more than 50%—over the last 20 years.5  

                                                
5 See Boris Shor & Nolan McCarty, Measuring American Legislatures, 
https://americanlegislatures.com/category/polarization/. 
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170. This increasing ideological gap reflects the fact that Republican legislators in the 

North Carolina General Assembly have grown more and more conservative.  The below chart 

shows the average ideological scores of Republicans in the General Assembly over the last 20 

years.  It demonstrates how Republicans in the General Assembly vote in an increasingly more 

conservative fashion, and thus are less likely to reflect the views of Democratic voters. 
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171. The extreme polarization of Republicans in the General Assembly is further 

evidenced by their near-uniform bloc voting behavior.   

172. In the 2017-2018 Session, Republicans in the state Senate almost always voted 

with a majority of other Republicans and virtually never crossed over to vote with the minority.  

Every Republican Senator voted with a majority of Republicans over 95% of the time, and the 

median Republican Senator voted with the Republican majority a stunning 99.2% of the time.6 

173. Likewise in the House, in the 2017-2018 Session, nearly every Republican in the 

state House of Representatives voted with the Republican majority over 90% of the time, and the 

median Republican in the House voted with the Republican majority 96.70% of the time.7 

174. These statistics all illustrate that Republicans in the General Assembly do not 

represent the views and interests of their Democratic constituents and almost never engage in 

cross-over voting.  Thus, when gerrymandering denies Democratic voters the ability to elect 

representatives of their party, they also lose any chance of influencing legislative outcomes.   

COUNT I 
Violation of the North Carolina Constitution’s  

Equal Protection Clause, Art. I, § 19 

175. Plaintiffs hereby incorporate all other paragraphs as if fully set forth herein. 

176. Article I, Section 19 of the North Carolina Constitution provides in relevant part 

that “[n]o person shall be denied the equal protection of the laws.” 

                                                
6 See Senate Member Vote Statistics, 2017-2018 Session, 
https://www.ncleg.net/gascripts/voteHistory/MemberVoteStatistics.pl?sSession=2017&sChambe
r=S. 
7 See House Member Vote Statistics, 2017-2018 Session, 
https://www.ncleg.net/gascripts/voteHistory/MemberVoteStatistics.pl?sSession=2017&sChambe
r=H. 
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177. North Carolina’s Equal Protection Clause affords broader protections to its 

citizens in the voting rights context than the U.S. Constitution’s equal protection provisions.  See 

Stephenson v. Bartlett, 562 S.E.2d 377, 393-95 & n.6 (N.C. 2002); Blankenship v. Bartlett, 681 

S.E.2d 759, 763 (N.C. 2009). 

178. Irrespective of its federal counterpart, North Carolina’s Equal Protection Clause 

protects the right to “substantially equal voting power.”  Stephenson, 562 S.E.2d at 394.  “It is 

well settled in this State that the right to vote on equal terms is a fundamental right.”  Id. at 393 

(internal quotation marks omitted). 

179. The 2017 Plans intentionally and impermissibly classify voters into districts on 

the basis of their political affiliations and viewpoints.  The intent and effect of these 

classifications is to dilute the voting power of Democratic voters, to make it more difficult for 

Democratic candidates to be elected across the state, and to render it virtually impossible for the 

Democratic Party to achieve a majority of either chamber of the General Assembly.  Defendants 

can advance no compelling or even legitimate state interest to justify this discrimination.   

180. The 2017 Plans’ intentional classification of, and discrimination against, 

Democratic voters is plain.  The Republican leaders of the House and Senate Redistricting 

Committees explicitly used “political considerations and election results data” as a criterion in 

creating the 2017 Plans, drew the maps in secret with a Republican mapmaker, and admitted that 

they “did make partisan considerations when drawing particular districts.”  Covington, ECF No. 

184-17 at 26.  The partisan composition of the districts based on recent results demonstrates that 

the map was designed to ensure overwhelming Republican majorities in both chambers.  The 

General Assembly’s intent is also laid bare by the packing and cracking of individual Democratic 
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communities, as well as a host of statistical analyses and measures that will confirm the 2017 

Plans necessarily reflect an intentional effort to disadvantage Democratic voters.  

181. These efforts have produced discriminatory effects for Plaintiffs other Democratic 

voters, including members of Common Cause and the NCDP.  On a statewide basis, Democrats 

receive far fewer state House and Senate seats than they would absent the gerrymanders.  The 

grossly disproportionate number of seats that Republicans have won and will continue to win in 

the General Assembly relative to their share of the statewide vote cannot be explained or 

justified by North Carolina’s geography or any legitimate redistricting criteria.  Moreover, 

because the gerrymanders guarantee that Republicans will hold a majority in the House and 

Senate, Plaintiffs and other Democratic voters are unable to elect a legislature that will pass 

legislation that reflects Democratic voters’ positions or policies.  The 2017 Plans burden the 

representational rights of Democratic voters individually and as a group and discriminate against 

Democratic candidates and organizations individually and as a group.   

182. Individual voters also experience discriminatory effects at the district level.  For 

those Plaintiffs and other Democratic voters who live in cracked communities and districts, their 

voting power is diluted, and it is more difficult than it would be but-for the gerrymander for these 

voters to elect candidates of their choice.  And given the extreme partisanship of Republican 

representatives in the General Assembly, these voters have no meaningful opportunity to 

influence legislative outcomes when Republican candidates win their districts, because the 

Republican representatives simply do not weigh their Democratic constituents’ interests and 

policy preferences in deciding how to act.  For those Plaintiffs and other Democratic voters, 

including members of Common Cause and the NCDP, who live in packed Democratic districts, 

the weight of their votes has been substantially diluted.  Their votes have no marginal impact on 
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election outcomes, and representatives will be less responsive to their individual interests or 

policy preferences.  Accordingly, for all Plaintiffs and others Democratic voters whose votes are 

diluted under the 2017 Plans, the 2017 Plans impermissibly deny these voters their fundamental 

right to “vote on equal terms” with “equal voting power.”  Stephenson, 562 S.E.2d at 393-94. 

COUNT II 
Violation of the North Constitution’s  

Free Elections Clause, Art. I, § 5  
 

183. Plaintiffs hereby incorporate all other paragraphs as if fully set forth herein. 

184. Article I, Section 10 of the North Carolina Constitution, which has no counterpart 

in the U.S. Constitution, provides that “All elections shall be free” (the “Free Elections Clause”).   

185. North Carolina’s Free Elections Clause traces its roots to the 1689 English Bill of 

Rights, which declared that “Elections of members of Parliament ought to be free.” 

186. Numerous other states have constitutional provisions that trace to the same 

provision of the 1689 English Bill of Rights, including Pennsylvania, which has a constitutional 

provision requiring that all “elections shall be free and equal.”  See League of Women Voters v. 

Commonwealth, 178 A.3d 737, 793 (Pa. 2018).  On February 7, 2018, the Pennsylvania Supreme 

Court held that the partisan gerrymander of Pennsylvania’s congressional districts violated this 

clause.  The state high court held that Pennsylvania’s Free and Equal Elections Clause requires 

that all voters “have an equal opportunity to translate their votes into representation,” and that 

this requirement is violated where traditional districting criteria such as preserving political 

subdivisions and compactness are “subordinated, in whole or in part, to extraneous 

considerations such as gerrymandering for unfair partisan political advantage.”  Id. at 814, 817.   

187. North Carolina’s Free Elections Clause protects the rights of voters to at least the 

same extent as Pennsylvania’s analogous provision.   
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188. The 2017 Plans violate the Free Elections Clause by denying Plaintiffs and other 

Democratic voters, including members of Common Cause and the NCDP, an equal opportunity 

to translate their votes into representation, and by providing an unfair partisan advantage to the 

Republican Party and its candidates as a whole over the Democratic Party and its candidates as a 

whole.  The General Assembly’s violation of the Free Election Clause is evidenced by, inter alia, 

its subordination of traditional districting criteria to illicit partisan motivations. 

189. Elections under the 2017 Plans are anything but “free.”  They are rigged to 

predetermine electoral outcomes and guarantee one party control of the legislature, in violation 

of Article I, § 5 of the North Carolina Constitution. 

COUNT III 
Violation of the North Constitution’s  

Freedom of Speech and Freedom of  Assembly Clauses, Art. I, §§ 12 & 14  
 

190. Plaintiffs hereby incorporate all other paragraphs as if fully set forth herein. 

191. Article I, § 12 of the North Carolina Constitution provides in relevant part: “The 

people have a right to assemble together to consult for their common good, to instruct their 

representatives, and to apply to the General Assembly for redress of grievances.” 

192. Article I, § 14 of the North Carolina Constitution provides in relevant part: 

“Freedom of speech and of the press are two of the great bulwarks of liberty and therefore shall 

never be restrained.” 

193. North Carolina courts have recognized that Article I, Sections 12 and 14 may 

afford broader protections than the federal First Amendment.  Evans v. Cowan, 468 S.E.2d 575, 

578, aff’d, 477 S.E.2d 926 (1996). 

194. Article I, Sections 12 and 14 protect the right of voters to participate in the 

political process, to express political views, to affiliate with or support a political party, and to 
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cast a vote.  Voting for a candidate of one’s choice is core political speech and/or expressive  

conduct protected by the North Carolina Constitution.  Contributing money to, or spending 

money in support of, a preferred candidate is core political speech and/or expressive conduct as 

well.  And leading, promoting, or affiliating with a political party to pursue certain policy 

objectives is core political association protected by the North Carolina Constitution. 

195. Irrespective of the U.S. Constitution, the 2017 Plans violate Article 1, Sections 12 

and 14 of the North Carolina Constitution by intentionally burdening the protected speech and/or 

expressive conduct of Plaintiffs and other Democratic voters, including members of Common 

Cause and the NCDP, based on their identity, their viewpoints, and the content of their speech.  

The 2017 Plans burden the speech and/or expressive conduct of Plaintiffs and other Democratic 

voters by making their speech and/or expressive conduct—i.e., their votes—less effective.  For 

those Plaintiffs and other Democratic voters who live in cracked districts, the 2017 Plans 

artificially make it more difficult (if not impossible) for their speech and/or expressive conduct to 

succeed.  And because of the polarization of Republicans in the General Assembly, these voters 

will be unable to influence the legislative process, resulting in the complete suppression of their 

political views.  For those Plaintiffs and other Democratic voters who live in packed districts, the 

2017 Plans artificially dilute the weight and impact of their speech and/or expressive conduct.  

The General Assembly intentionally created these burdens because of disfavor for Plaintiffs and 

other Democratic voters, their political views, and their party affiliations.  

196. Irrespective of the U.S. Constitution, the 2017 Plans also violate Article 1, 

Sections 12 and 14 of the North Carolina Constitution by burdening the protected speech and/or 

expressive conduct of the NCDP.  Because of the gerrymanders, the money the NCDP 

contributes to or spends on Democratic candidates—and the messages conveyed through the 
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contributions and expenditures—are less effective and less able to succeed.  The General 

Assembly intentionally rendered the NCDP’s contributions and expenditures less effective 

because of disagreement with the political viewpoints expressed through those contributions and 

expenditures and disfavor for the candidates that the NCDP supports.   

197. Irrespective of the U.S. Constitution, the 2017 Plans also violate Article 1, 

Sections 12 and 14 of the North Carolina Constitution by burdening the associational rights of 

Plaintiffs.  The 2017 Plans burden the ability of Plaintiffs and other Democratic voters, including 

members of Common Cause and the NCDP, as well as the NCDP as an organization, to affiliate 

and join together in a political party, to carry out the party’s activities, and to implement the 

party’s policy preferences through legislative action.  The 2017 Plans burden these associational 

rights by, inter alia, making it more difficult for Plaintiffs and other Democratic voters, as well 

as the NCDP, to register voters, attract volunteers, raise money in gerrymandered districts, 

campaign, and turn out the vote, by reducing the total representation of the Democratic Party in 

the General Assembly, and by making it virtually impossible for Democrats to constitute a 

majority of either chamber of the General Assembly.  

198. Irrespective of the U.S. Constitution, the 2017 Plans also violate Article 1, 

Sections 12 and 14 of the North Carolina Constitution by burdening the protected speech, 

expressive conduct, and associational rights of Common Cause.  The 2017 Plans burden 

Common Cause’s ability to convince voters in gerrymandered districts to vote in state legislative 

elections and to communicate with legislators.  And because the 2017 Plans allow the General 

Assembly to disregard the will of the public, the 2017 Plans’ burden Common Cause’s ability to 

communicate effectively with legislators, to influence them to enact that promote voting, 

participatory democracy, public funding of elections, and other measures that encourage 
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accountable government.  The 2017 Plans similarly burden the associational rights of Common 

Cause by frustrating its mission to promote participation in democracy and to ensure open, 

honest, and accountable government.    

199. Irrespective of the U.S. Constitution, the 2017 Plans also violate the North 

Carolina Constitution’s prohibition against retaliation against individuals who exercise their 

rights under Article I, Sections 12 and 14.  See Feltman v. City of Wilson, 767 S.E.2d 615, 620 

(N.C. App. 2014).  The General Assembly expressly considered the prior protected conduct of 

Plaintiffs and other Democratic voters, including members of Common Cause and NCDP, by 

considering their voting histories and political party affiliations when placing these voters into 

districts.  The General Assembly did this to disadvantage individual Plaintiffs and other 

Democratic voters because of their prior protected conduct, and this retaliation has diluted these 

individuals’ votes in a way that would not have occurred but-for the retaliation.  Id.  Indeed, 

many Plaintiffs and other Democratic voters who currently live in Republican state House or 

Senate districts would live in districts that would be more likely to have,  or would almost 

definitely have, a Democratic representative but for the gerrymander.  Moreover, but-for the 

gerrymander, Plaintiffs and other Democratic voters would have an opportunity to elect a 

majority of the state House and Senate, which would afford an opportunity to influence 

legislation.  The retaliation has also impermissibly burdened the associational rights of Plaintiffs 

and the NCDP by making it more difficult for Democrats to register voters, recruit candidates, 

attract volunteers, raise money, campaign, and turn out the vote, by reducing the total 

representation of the Democratic Party in the General Assembly, and by making it virtually 

impossible for Democrats to constitute a majority of either chamber of the General Assembly.    
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200. There is no legitimate state interest in discriminating and retaliating against 

Plaintiffs because of their political viewpoints, voting histories, and affiliations.  Nor can the 

2017 Plans be explained or justified by North Carolina’s geography or any legitimate 

redistricting criteria. 

PRAYER FOR RELIEF 

WHEREFORE , Plaintiffs respectfully request that this Honorable Court enter judgment 

in their favor and against Defendant, and: 

a. Declare that each of the 2017 Plans is unconstitutional and invalid because each 

violates the rights of Plaintiffs and all Democratic voters in North Carolina under 

the North Carolina Constitution’s Equal Protection Clause, Art. I, § 19; Free 

Elections Clause, Art. I, § 5; and Freedom of Speech and Freedom of  Assembly 

Clauses, Art. I, §§ 12 & 14; 

b. Enjoin Defendants, their agents, officers, and employees from administering, 

preparing for, or moving forward with the 2020 primary and general elections for 

the North Carolina General Assembly using the 2017 Plans; 

c. Establish new state House and state Senate districting plans that comply with the 

North Carolina Constitution, if the North Carolina General Assembly fails to 

enact new state House and state Senate districting plans comporting with the 

North Carolina Constitution in a timely manner; 

d. Grant Plaintiffs such other and further relief as the Court deems just and 

appropriate. 
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Appendix A:  North Carolina House of Representatives Districts 
 
 

 



 

Appendix B:  North Carolina Senate Districts 
 

 


