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Executive Summary
This report is the first in a three-part series examining the Florida Public Service

Commission (PSC). Through this study we hope to highlight practices that will best allow the
commission to establish utility rates in a fair and accountable manner. In this first report, we look
at how Florida’s PSC compares to regulatory commissions in other states in handling
confidentiality requests in rate cases. To understand this issue, we examined what information
utility companies sought to withhold and why. Additionally, we compared how various
commissions determine which documents are proprietary and what steps utility companies must
take to withhold information from the public. Lastly, we looked at when, if ever, the information
withheld becomes public.

Although the Florida PSC exists to serve the public, it has increasingly withheld
information from the public record in order to preserve the ability of utility companies to
compete in the market. This means that a company may request an increase in rates and often
avoid public scrutiny as to why the increase is needed or as to how the utility provider will make
a rate change that is value-neutral for consumers. While some argue that the exemption allowing
companies to withhold information from the record is the result of a larger trend toward utility
deregulation, both attorneys for the commission and the state consumer advocate’s office (known
as the Public Counsel) admit that this practice has persisted for years.

While in some states disclosure is the rule, other states trust utilities to simply mark
documents as “confidential” as they file for a rate-increase. Most states allow certain documents
in rate proceedings to receive proprietary protections from disclosure, but there are variations as
to how such requests are dealt with. This study finds that in comparison to other states, Florida
too routinely allows utilities to withhold documents from the public record as “proprietary
confidential business information.”  We believe that the Florida PSC should apply stricter
scrutiny when evaluating whether public disclosure of information will compromise a company’s
ability to compete.

 While at least one other state’s regulatory commission allowed companies to deem
information as confidential with less scrutiny than Florida’s commission, in no other state were
requests for confidentiality so commonly presented to the commission and so consistently
allowed.

              Although we found no practice, rule, or technique in common among the states with
commissions that rarely granted confidentiality, we did find practices in each of these states that
serve as useful examples of how others have successfully promoted the disclosure of proprietary
information. In addition, we found Florida to be like most states in that once information is
granted confidentiality it never becomes a part of the public record.
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Introduction

In 2003, the Florida legislature passed a bill allowing telephone companies the right to
increase monthly charges for local service by up to 53-percent. The measure applied to all
residential customers and to small businesses with only one phone line, leaving larger businesses
untouched. Opponents argued that rate increases would adversely affect senior citizens, people
on fixed incomes and many low-income families. To balance the costs to consumers, BellSouth
Corp., Verizon Communications and Sprint Florida were required by the PSC to offset the
increased monthly local charges by lowering intrastate long distance charges. To further justify
the rate increase, telephone executives added that long distance prices would continue to
decrease due to more competition entering the market. However, the companies never attempted
to illustrate how they would implement revenue-neutral increases in their rates. Instead, the
companies were able to withhold this information from public scrutiny as a confidential “trade
secret,” while the commission eventually approved the local service rate increase.

This is one example supporting our concern that Florida has become too lenient in
allowing companies to withhold information from the public. Although most states have similar
rules allowing utility companies to conceal documents as proprietary information, Florida is
among a few states where commission approval of confidentiality requests is granted on a
routine basis.

            According to PSC records, the agency presently has 443 open dockets, including 64
electric and gas cases, three “generic” cases, 256 telecom cases, and 90 wastewater or water
cases. The PSC estimates that between October 2003 and January 2004 there were 390
confidentiality requests granted by the agency.

           The recent and ongoing high-profile TECO transportation cost case (PSC dockets #
030001 and # 031033) serves as a useful and instructive individual example. In this case (which
is headed for full hearings in May), the PSC has already granted confidentiality to TECO in 14
different orders. [See appendix.]

           Much, if not all, of the information being withheld pertains to how TECO figured the
amount it claims it is entitled to collect from its residential and business customers in order to
cover its cost of paying a sister company for transportation of coal. In successfully keeping
information confidential TECO and the PSC have cast TECO’s customers and consumer
watchdogs in the dark –  customers have no idea how these transportation “pass-through” costs
are calculated and whether such costs are accurate or fair.

         This becomes a troubling issue when, as in the TECO case, other transportation companies,
consumer advocates, industry analysts, and even the PSC’s staff publicly question whether the
utility is ignoring opportunities to spare its customers unnecessary and excessive charges that
may stem from the practice of contracting exclusively with its own transportation subsidiary.
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The Florida Public Service Commission

Currently, a company may request an increase in rates and withhold information from the
public record as to why this increase is needed, if the information being made public may
compromise their market-competitiveness. Generally, all records filed by utility companies in
rate proceedings are made public. However, documents detailing “proprietary confidential
business information,” are commonly withheld from the public record. When a company
requests confidentiality, the information they present to the commission must fit into one of the
following categories: (a) Trade secrets; (b) Internal auditing controls and reports of internal
auditors; (c) Security measures, systems, or procedures; (d) Information concerning bids or other
contractual data, the disclosure of which would impair the efforts of the company or its affiliates
to contract for goods or services on favorable terms; (e) Information relating to competitive
interests, the disclosure of which would impair the competitive business of the provider of
information; (f) Employee personnel information unrelated to compensation, duties,
qualifications, or responsibilities.

As one consumer advocate explained, it is not difficult for a utility to show their
information has some economic value relating to one of the categories above. Such requests are
frequent in Florida and sources estimate that 99.9% of the requests for confidentiality by utility
companies are granted. Thus, the PSC is granting confidentiality as a rule rather than an
exception.

The ability to declare some information proprietary is intended to protect utility
companies from competitors. Frequently, utilities will withhold information from the record
pertaining to costs, wholesale rates, data indicating a new target market, or plans dealing with the
timing of a rate change. The market arguments justifying confidentiality generally aim to protect
a utility from its competitors, which might use the disclosed information to their advantage. For
example, if company “A” finds company “B” is paying less for fiber optic cable, they can locate
cheaper supplies and be more competitive.  Although reasonable excuses for withholding
information exist, companies also are able to withhold information that would allow the press,
public interest groups and citizens to evaluate whether utilities are making rate changes that are
value-neutral for consumers.

Although the statutes for all utilities describe similar general criteria in which the
company’s information must fit to justify confidentiality, slightly different processes are
employed by the commission in determining whether telecom companies have legitimate
requests compared to other utilities such as water, electric, and fuel. Whereas other utilities must
pass a line-by-line review of their documents, telecom companies are allowed to make broader
claims which require no justification unless the request is contested by a third party such as the
advocate or a consumer group. However, for our purposes, this makes little difference in that
almost all requests for confidentiality in Florida are approved regardless of the utility applying.
Differences also existed among the states as to what utilities were overseen by the commission as
well as which utilities were regulated. These differences had no determinative effect on our
study.
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With such a high volume of requests for confidentiality coming before the commission, it
has become routine for information to be withheld from the record. Although all parties to a rate
proceeding, including the consumer advocate, or a consumer group, may intervene in a
confidentiality request by a utility company, a number of factors tend to prevent challenges. This
in turn leads to a lack of visibility and public awareness of the consistency of the procedure.

 Counsels with the Consumer Advocate’s office seldom challenge confidentiality
requests. With limited funding, time and technical staff, their attention is focused on fighting for
the end result of low-rates. In addition, utility companies do not contest other company’s
requests when they know they will desire confidentiality in the future. Furthermore, attorneys
representing utility companies are resourceful in avoiding additional litigation. Generally, both
sides will try to come to an agreement to prevent a protest over confidentiality from escalating
into an additional hearing. Attorneys dealing with rate cases before the PSC for years could only
recall several occasions on which a confidentiality request had been challenged.

Other States

When comparing Florida’s Public Service Commission’s rules and procedures dealing
with confidentiality requests to similar procedures by regulatory commissions in other states, we
found that Florida’s rules were in some ways less favorable to disclosure. However, states such
as South Carolina, Indiana, Tennessee and Ohio reported to have fewer requests for
confidentiality. While in Tennessee this was partially explained by the fact their consumer
advocate is active in challenging requests for confidentiality and in Ohio this was explained by a
sheer lack of rate cases.  However, in South Carolina and Indiana, it appears that the
commissions not only see fewer requests they also are less likely to grant confidentiality.

South Carolina’s Public Service Commission is particularly vigilant in evaluating
whether information should be withheld from the public while taking additional measures to give
companies incentives to disclose information. Many of their utilities require subsidies to operate.
However, to receive assistance from the state’s Universal Service Fund, a company must show
how they intend to remain revenue-neutral when requesting a rate increase. A previous challenge
to a commission decision had created an emphasis on public disclosure in rate case proceedings
leading to this rule. Similarly, in Indiana, the utility commission more actively scrutinizes
requests for confidentiality. Although requests by companies are common, the commission
appears to grant confidentiality with less regularity. Additionally, the state has a Public Access
Counselor who will assist citizens and consumer groups who have been denied access to
information. A representative from the Indiana commission said several citizens had gained
access to confidential rate case documents through this channel.

 While these states reported fewer confidentiality requests, other states such as Mississippi
were even more permissive than Florida. In almost every state, some justification must be given
when attempting to withhold information as confidential. However, in states such as Mississippi,
the state must merely label information as confidential when filing for a rate change. Unless
there is a challenge, the information remains off the public record.

Additionally, Florida is like most states that have no time limit on how long information
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classified as confidential remains off the public record. Ohio is the only state surveyed that
requires confidential information be made public after 18 months. Generally, in most states the
information is deemed confidential and remains off the public record unless questioned by a third
party, such as a citizen or a consumer group.

Conclusion

In conclusion, we find that Florida’s PSC too routinely grants confidentiality requests for
utility companies in rate case proceedings. We contend that it is in the public interest for the
commission to review these requests with stricter scrutiny. In addition, we find that either the
Office of the Public Council should receive sufficient funding to support a staff that can
effectively challenge these requests, or another state officer should exist that will assist citizens
in gaining access to official documents. This would provide consumers with an alternative
channel for access to proprietary information. Additionally, Florida should consider requiring the
disclosure of confidential information after a designated period of time.
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Methodology

Information for this report was gathered through interviews with representatives from the
utility regulatory commissions and consumer advocate offices in sixteen states. We spoke with
representatives from Alabama, Arkansas, California, Florida, Georgia, Indiana, Kentucky,
Louisiana, Mississippi, New Mexico, New York, North Carolina, Ohio, South Carolina,
Tennessee, and Virginia. We then compared the survey data to the relevant statutes and
commission rules in each state. A list of people contacted for this report will be provided on
request.
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Appendix
Some Examples of Confidentiality Granted in an Electric Rate Case

A) Fourteen confidentiality requests granted TECO, copied from the PSC website. (Thirteen
pages.)

B) “Testimony and Exhibit of Joann T. Wehle – Redacted Version” (on the process that Tampa
Electric used recently to select the successful bidder for its transportation contract). (Six pages.)

C) “Redacted Version of Tampa Electric Company’s Answers to Second Set of Interrogatories
(Nos. 8-12) of Florida Public Service Commission Staff.”  (Two pages.)


